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CROS5 EXAMINATION

“Fortiter in re, sauviter in modo”
(Do what must be done without hesitating, but accomplish it without offending)



WHY DO PROSECUTORS STRUGGLE WITH CROSS?

* Most of our experience is cross-examining criminal defendants or
their friends/family members — who are not limited by the truth.




DEFENSE DIRECT EXAM OF DR. STREED

Defense Attorney: Isn’t it true that it is improper for a detective to lead
someone they are interviewing by giving them the




HOW WE PREPARE OR APPROACH CROSS EXAMINATION

* We don’t because we don’t know what the witness is going to say.

* The Defendant is lying so just get them talking as much as possible



MISCONCEPTIONS ABOUT CROSS-EXAMINATION

* Cross Examination is an art, not a science.

* Never ask a question you don’t know the answer to.



GENERAL RULES OF CROSS EXAMINATION

1. Be brief.
2. Use plain words.
3. Use mostly leading questions.
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IDENTIFY THE DEFENSE

Why is this particular witness being called?

RED HERRING DEFENSE




RED HERRING DEFENSES

* Defenses that do not legally entitle the
Defendant to an acquittal.

* Defenses that distract you and cause you to
attack the witness and miss out on
opportunities to advance your theory.

 Examples: Defendant is a good person;
Victim is a bad person; Cops are bad
people.



RED HERRING DEFENSES

GOAL =

GET THE JURY TO UNDERSTAND THAT
THIS WITNESS DOES NOT IMPACT THE
DETERMINATION OF GUILT/INNOCENCE



DEFENSES THAT DEMAND
AN ACQUITTAL IF BELIEVED

NOT

If the Defendant committed the crime he is charged




DEFENSES THAT DEMAND
AN ACQUITTAL IF BELIEVED

NOT




CLASSIFY THE WITNESS

HIGH IMPACT HIGH IMPACT

HIGH CREDIBILITY LOW CREDIBILITY

LOW IMPACT LOW IMPACT

HIGH CREDIBILITY LOW CREDIBILITY













LOW IMPACT / HIGH CREDIBILITY

e Our job on cross is to show that their testimony doesn’t really matter
as to the issue of guilt.




HIGH IMPACT / LOW CREDIBILITY

Two part attack on this type of witness:




_ ﬂ,r THE SIGN POST

A way to help the jury understand why you are
asking the witness this particular series of questions




Chad Norris Accused of Killing Tempe Business Co-
Owner; Cops Find Loads of Alleged Evidence but No
Body



http://www.phoenixnewtimes.com/authors/matthew-hendley-6386239

Theory of the Case

Defendant shot the victim to death in the break room of the

business on Friday late afternoon in order to take over sole
ownership of the company and then used the weekend to cover
up the crime scene and get rid of the body.




DEFENDANT'S DIRECT EXAM TESTIMONY

- Was alone with the victim when the business closed Friday afternoon.
- He and the victim left the business at the same time.

- He never saw the victim again.

- Didn’t kill the victim













GENERAL GUIDELINES

* Every point you attempt to make in cross examination should either
advance your theme/theory of the case or go towards demonstrating
that the witness lacks credibility.




THE DEFENDANT
(high impact / low credibility)

1. Demonstrate why it is that the Defendant has been able to so effectively come
up with a story that miraculously explains away every piece of evidence.







CONCESSIONS

e Defendant and victim were in the business alone on Friday afternoon

L] L] L]
11 were 4diore Iiri 1 PDISaK-100I1T1) 1 U fls



DEFENDANT’S TESTIMONY

POINTS TO ADVANCE THEME AND/OR SHOW DEFENDANT LYING
» Defendant/victim had recently not been getting along.
* If victim died, Defendant would become sole owner of the company.
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CONTROLLING THE RUNAWAY WITNESS

TECHNIQUES THAT DO NOT WORK

1.
2.

“Just answer my question yes or no”

Asking the judge for help

o

TECHNIQUES THAT DO WORK

. “So your answer is yes”

Ask, repeat, repeat

Ask, repeat, reverse
Non-responsive objection
The hand




DEALING WITH THE “I DON'T KNOW” OR “I DON'T
REMEMBER"™ WITNESS

Demonstrate that the witness is able to remember details both before and
after the event for which they claim to not remember.







